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Dear Mr. Henderson:

On behalf of Cook Inlet Region, Inc. (“CIRI”), we are writing to notify you of our
intent to file suit against KTA Construction, Inc. (“KTA”) for violations of the
Endangered Species Act (“ESA™) 16 U.S.C. § 1531 et seq., the Clean Water Act
(“CWA™) 33 US.C. § 1251 et seq., and the Resource Conservation and Recovery
Act (“RCRA") 42 U.S.C. § 6901 et seq., in connection with the taking of San Diego
fairy shrimp through the destruction of its habitat, a vernal pool basin and vernal
pool sub-watershed in the Kearny Mesa Community Planning Area of San Diego.
This letter is provided pursuant to the 60-day notice requirement of the citizen suit
provision of ESA, 16 U.S.C. § 1540(g)(2)(C), the 60-day notice requirement of the
citizen suit provision of CWA, 33 U.S.C. § 1365(b)(1)(A), and the 90-day notice
requirement of the citizen suit provision of RCRA, 42 U.S.C. § 6972(c).

L FACTUAL BACKGROUND
a. San Diego Fairy Shrimp and Vernal Pools

The San Diego fairy shrimp (Branchinecta sandiegonensis) is a species of
crustacean between eight and sixteen millimeters in length and native to southern
California and Baja California, Mexico. Its habitat consists of vernal pools with
shallow to moderate depths that hold water for seven to sixty days (in all but the
driest years), wherein fairy shrimp incubate, mature, and reproduce. 50 C.F.R. §
17.95(h). When these vernal pools dry out, the fairy shrimp eggs lie dormant in
anticipation of the rainy season. The vernal pools, surface depressions capable of
supporting numerous endemic plant and animal species, are themselves extremely
delicate; more than 90% of California’s vernal pools have disappeared. The fairy
shrimp was designated as an endangered species in 1997 under the Endangered
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Species Act of 1973. 62 Fed. Reg. 4925 (Feb. 3, 1997). Western vernal pools have
been similarly protected under the Clean Water Act; in 2015, the Environmental
Protection Agency and the U.S. Army Corps of Engineers jointly designated
Western vernal pools as seasonal wetlands encompassed within the meaning of
“waters of the United States.” 40 C.F.R. § 230.3(0).

b. Property Ownership and Development

CIRI is the property owner for a parcel of land located on Kearny Villa Road in the
Kearny Mesa Community Planning Area of San Diego. This 3.57 acre parcel is a
smaller portion that was split from a larger parcel in 2015. CIRI sold the other
portion of the parcel (approximately 9.31 acres) to the California Highway Patrol
(“CHP”). Since that time, CIRI has engaged the ecological restoration consulting
firm Great Ecology to assess, develop, and market the 3.57 acre property (hereafter,
the “CIRI Property”) as a third-party, turn-key mitigation project.

The free and unencumbered CIRI Property lies northeast of the intersection
of Kearny Villa Road and Chesapeake Drive. The site is immediately adjacent to a
functional vernal pool complex (owned by the Marine Corps Air Station) that
contains San Diego fairy shrimp. In 2013, HELIX Environmental Planning prepared
a Biological Technical Report of the site prior to the formal parcel split which
identified seven vernal pool basins, several of which contained the San Diego fairy
shrimp. During a March 16, 2016 survey, Great Ecology reconfirmed these vernal
pool designations. In 2013 and 2016, the vernal pools on the CIRI Property were
observed to contain several other indicator species as well, including the American
pillwort (Pilularia Americana), dwarf woolly-heads (Psilocarphus brevissimus),
water pygmy-weed (Crassula aquatic), and short-seed waterwort (FElatine
brachysperma).

c. KTA’s Encroachment and Ecological Disturbance

On September 14, 2015, the City of San Diego contracted with KTA to
install new water lines on Kearny Villa Road; on March 28, 2016, CHP granted KTA
a temporary right of entry permit to the 9.31 acre parcel fora 100°x100” construction
laydown area.

On some date after March 28, 2016 and before May 18, 2016, KTA without
permission from CIRI, cut a gate into the CIRI Property fence line and encroached
on the CIRI Property, setting up a staging area and disturbing 0.28 acres of land at
the southeastern corner of the property. KTA trenched through and flat graded 0.01
acres of vernal pool basin and 0.04 acres of vernal pool sub-watershed — the critical
habitat components of the San Diego fairy shrimp. One of the two vernal pool basins
affected had at least one known occurrence of San Diego fairy shrimp. KTA’s















